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SENATE RECORD VOTE ANALYSIS
104th Congress June 28, 1995, 9:16 a.m.

1st Session Vote No. 292 Page S-9200  Temp. Record

PRIVATE SECURITIES LITIGATION/Stay of Discovery

SUBJECT: Private Securities Litigation Reform Act of 1995 . . . S. 240. D'Amato motion to table the Specter
amendment No. 1484. 

ACTION: MOTION TO TABLE AGREED TO, 52-47

SYNOPSIS: As reported with an amendment in the nature of a substitute, S. 240, the Private Securities Litigation Reform
Act, will enact changes to current private securities litigation practices in order to discourage unjust suits and to

provide better information and protection from fraud for investors.
The Specter amendment would strike the provision in the substitute amendment that will provide for a stay on all discovery upon

the filing of a motion to dismiss a suit unless the court upon a motion finds that particularized discovery is necessary to preserve
evidence or to prevent undue prejudice, and would instead provide that discovery would only be stayed if a court determined that
such stay: would avoid waste, delay, duplication, or unnecessary expense; and would not prejudice any plaintiff. Additionally, the
amendment would limit discovery to materials directly relevant to the facts expressly pleaded in a complaint in the period prior to
the filing of a responsive pleading.

Debate was limited by unanimous consent. Following debate, Senator D'Amato moved to table the Specter amendment. Generally,
those favoring the motion to table opposed the amendment; those opposing the motion to table favored the amendment.

Those favoring the motion to table contended:

The only beneficiaries of the Specter amendment would be the buccaneer barristers who specialize in ripping off securities firms.
Our colleagues who believe that the practical effect of this amendment would be to help small investors who have been defrauded
could not be more wrong; their belief indicates a fundamental misunderstanding of the abusive nature of securities litigation as it
exists today. Right now, a single law firm handles 30 percent of all securities litigation that is filed. This firm keeps on hand lists of
investors whom it pays to represent. These investors are little more than professional losers who act as front men for this law firm.
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Any time the stock of a company falls substantially, this firm gleefully races to the courthouse to allege fraud on behalf of its client(s).
It is definitely a race--this law firm is not the only abuser of class action security lawsuits. Once lawsuits are filed, firms immediately
start extensive discovery procedures. For companies, around 80 percent of their costs of defending against these unjust suits are due
to discovery costs. The law firms then begin negotiations to settle. Their suits may allege hundreds of millions of dollars in damages,
but they may settle for a few million. The lawyers take most of the money, and give the rest to the "class" they were supposedly
representing, most of whom had no idea they were being represented. Fully 93 percent of these suits are settled, not because the
companies are guilty of anything, but because of the costs of defending against them and the risk that if the suit is successful the
company may be bankrupted. Thus, allowing discovery as proposed by the Specter amendment does not benefit the little guy, it only
protects those unethical, thieving lawyers who specialize in blackmailing securities firms. We therefore strongly urge the rejection
of this amendment.

Those opposing the motion to table contended;
The general rule of Federal procedure is that discovery may proceed during the pendency of a motion to dismiss unless a judge,

on application by a defendant, stays that discovery. This bill will change this general rule for securities litigation only. We oppose
this change. We urge our colleagues to examine how this change will work in practice. Assume shareholders of a corporation have
some evidence that the corporation defrauded them, so they file a class action lawsuit. The corporation could then file a motion to
dismiss, and thus bar them from discovery. They will therefore be hindered in building their case. We think this change is unfair,
so we have offered the Specter amendment, which would make it much more difficult to block the legitimate discovery activities of
plaintiffs. The amendment is meritorious, and should not be tabled.
 


